Date: 20160317
Docket: T-1068-14
Ottawa, Ontario, March 17, 2016
PRESENT:

The Honourable Madam Justice Kane

BETWEEN:
RAYMOND MICHAEL TOTH
Plaintiff
and

HER MAJESTY THE QUEEN
Defendant

ORDER

UPON motion in writing made by the Plaintiff, Raymond Michael Toth, for an order
certifying this action as a class proceeding, considered this day at 90 Sparks Street, Ottawa,
Ontario, K1A 0H9;

AND UPON reading the amended notice of motion dated January 18, 2016 and the
affidavit of Raymond Michael Toth sworn on January 6, 2016;

AND UPON considering the submissions of counsel for the parties and being informed
of the consent of the Defendant to this Order;
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THIS COURT ORDERS that:
1.

The action be certified as a class proceeding against the Defendant, Her Majesty

the Queen (HMQ).

2.

The class is defined as:

(a)

all Canadian Forces members and veterans, and their spouses, dependants,
survivors, and orphans who received a reduced Earnings Loss Benefit or
Canadian Forces Income Support Benefit between April 1, 2006 and May 29,
2012, or received no benefit at all during that time, because of the deduction of
disability benefit entitlements under the Pension Act; and

(b)

all veterans, their spouses, dependants, survivors, and orphans who received a
reduced allowance under the War Veterans Allowance Act between April 17, 1985
and May 29, 2012, or who did not receive a veterans allowance at all during that
time, because of the deduction of disability benefit entitlements under the Pension
Act.

3.

Raymond Michael Toth is appointed as representative Plaintiff on behalf of the

4.

The following common issues are certified for the purposes of this proceeding:

(a)

Did the deduction of disability benefits under the Pension Act from Earnings Loss

class.

Benefit, Canadian Forces Income Support Benefit, and War Veterans Allowance
discriminate against class members on the basis of disability, association with a
person with a disability, and/or family or marital status, contrary to section 15 of
the Charter?
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(b)

If so, is the deduction of disability benefits saved by section 1 of the
Charter?

(c)

Are class members entitled to an order pursuant to subsections 24(1) and 52(1) of
the Charter declaring the legislation authorizing the deduction of disability
benefits to be illegal, ultra vires, and of no force or effect?

(d)

Can the damages of class or sub-class members be assessed in aggregate pursuant
to Rule 334.28 of the Federal Courts Rules?

5.

The Plan of Proceeding attached hereto as Schedule “A” is approved.

6.

Gowling WLG (Canada) LLP (Gowlings) and Michel Drapeau Law Office

(MDLO or Drapeau) are appointed as class counsel and counsel for any related proceedings.

7.

HMQ provide Gowlings and MDLO with the name, date of birth, last known

mailing address, telephone number, facsimile number, and email address (if known) of each class
member, and/or that of any trustee, guardian, and/or estate trustee of each class member of whom
it is aware.

8.

HMQ shall deliver notice to the class in the form attached hereto as Schedule “B”

by ordinary mail to all class members for whom such information has been provided to Gowlings
and MDLO.

9.

Class counsel shall:

(a)

Publish Schedule “B” on the Gowlings and MDLO websites;

(b)

Deliver copies of Schedule “B” to all class members of whom class counsel
and/or the Plaintiff are aware as of the date of this Order; and

Page: 4
(c)

Publish Schedule “B” in a national edition of the National Post and Globe
& Mail.

10.

A class member may opt out of the class proceeding by sending a completed Opt

Out Coupon by mail, fax, or email to Gowlings or MDLO within 60 days of the mailing and/or
publication of the notice, or by May 31, 2016, whichever is later, and that no class member may
opt out of this proceeding after that date.

11.

On or before 30 days following the end of the opt out period, class counsel shall

report to the Defendant and the Court, the names of all class members who have opted out of this
proceeding.

12.

There shall be no costs on this motion for certification of a class proceeding.

“Catherine M. Kane”
Judge
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SCHEDULE “A”
Court File No. T-1068-14
FEDERAL COURT
B E T W E E N:
RAYMOND MICHAEL TOTH
Plaintiff
and
HER MAJESTY THE QUEEN
Defendant
PLAINTIFF’S PLAN OF PROCEEDING
(Federal Courts Rules, Rule 334.16(e)(ii))
1.

The Federal Courts Rules, SOR/98-106, Rule 334.16(1)(e)(ii) require a proposed

plaintiff to produce a plan for the proceeding establishing a workable method for advancing the
proceeding on behalf of the class and of notifying class members as to how the proceeding is
progressing. The Plaintiff proposes that the proceeding be conducted according to the following
Plan of Proceeding.
Introduction, Nature of the Proposed Class Proceeding, and Class Counsel
2.

In this proposed class proceeding (the proceeding), the Plaintiff Raymond Michael Toth

asks the Court to determine whether the deduction of disability benefits from veteran income
support programs was discriminatory contrary to section 15 of the Charter of Rights and
Freedoms. The proposed class (the class) is defined as:
(a)

all Canadian Forces members and veterans, and their spouses, dependants,
survivors, and orphans who received a reduced Earnings Loss Benefit or
Canadian Forces Income Support Benefit between April 1, 2006 and May 29,
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2012, or received no benefit at all during that time, because of the
deduction of disability benefit entitlements under the Pension Act; and
(b)

all veterans, their spouses, dependants, survivors, and orphans who, on/or
between April 17, 1985 and May 29, 2012, received a reduced allowance under
the War Veterans Act or did not receive a veterans allowance at all because of the
deduction of disability benefit entitlements under the Pension Act.

3.

The Plaintiff is represented by two law firms acting in partnership: Gowling WLG

(Canada) LLP (Gowlings) and Michel Drapeau Law Office (MDLO or Drapeau). Gowlings is a
national law firm with a team of capable counsel who have the requisite knowledge, skill, subject
matter expertise, and resources to prosecute the proceeding. Gowlings has assembled a team with
particular expertise in class actions, human rights, and benefits litigation. MDLO is an Ottawabased firm with significant expertise in military law, veterans’ issues, and human rights.
MDLO’s principal, Michel Drapeau, retired from the Canadian Forces as a Colonel with 34
years’ service, and is a noted authority on military law and veterans issues.
4.

To date, Gowlings and MDLO have developed considerable resources and energy for

advancing the proceeding. Members of both firms have reviewed applicable documents and
prepared certification materials.
5.

The Defendant is consenting to the Plaintiff’s motion for certification.

Identification of Class Members and Notice of Certification
6.

Following certification as a class proceeding, a Notice of Certification will be delivered

pursuant to Rule 334.32 of the Federal Courts Rules in a form and manner approved by the
Court (the Notice).
7.
means:

The Plaintiff proposes to provide the Notice to class members through the following
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(a)

Delivery of the Notice by regular mail to each identified class member’s
last known address.

(b)

Publication in one or more national newspaper(s) of a copy of the Notice, in both
official languages.

(c)

Publication on a publicly-accessible website set up for this class action and
administered by class counsel.

8.

The Plaintiff will request that the opt out deadline be the 60th day following the required

delivery date of the Notice or May 31, 2016, whichever is later. “Opt Out” forms will be attached
to the Notice.
9.

The Notice will outline the significance of opting out. In particular, it will state that those

class members who choose to opt out will not participate in the class proceeding and do not stand
to receive any payment if the proceeding is resolved (or settled) in favour of the class. The
Notice will also make clear that affected persons who do not opt out will be considered class
members and be bound by the Court’s Order or the terms of an approved settlement. The Notice
will direct class members to resources where they can obtain further information. A draft Notice
(and opt out form) in both official languages is attached to this Plan of Proceeding as Schedule
“B”.
10.

The Plaintiff proposes that the Court authorize Gowlings to receive opt out forms or other

written documentation from class members who wish to opt out of the class proceeding. Within
60 days of the expiration of the opt out period, Gowlings will deliver to the Court and the
Defendant, an affidavit listing the names of all persons who have opted out of the class
proceeding, and attach copies of all opt out forms as exhibits.
Pleadings and Proposed Litigation Timetable
11.

The Plaintiff proposes the following schedule for the proceeding:
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(a)

The Statement of Defence is served and filed by the end of January 2016;

(b)

The Plaintiff is to produce documents within 90 days of service of the Statement
of Defence;

(c)

The Defendant is to produce documents within 60 days of the Plaintiff’s
document production;

(d)

Oral examinations for discovery are to be conducted within 60 days of the
Defendant’s document production;

(e)

Pre-trial motions are to be brought in the fall of 2016/winter of 2017; and

(f)

The trial is to be scheduled in the spring of 2017 or as soon thereafter as possible,
subject to available trial dates.

Communication with Class Members
12.

Gowlings and MDLO will establish a publicly-accessible website or webpage to provide

information on the proceeding for class members, potential class members, and the public. It is
intended that all documents filed with this Court, all communications sent to members (in
anonymous form), and periodic updates will be published on the website or web page.
13.

In addition, Gowlings and/or MDLO will appoint one or more associate lawyer(s) to act

as primary contact persons for class members to contact in the event they have questions or
concerns regarding the proceeding. In light of the bilingual nature of the Canadian Forces and its
veterans, some of the appointed associates shall be bilingual and class members will be given
information on how to access services in both official languages.
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Notice of Resolution of the Common Issues
14.

The Court, in consultation with the parties, can settle the particulars of a notice program

following resolution of the proceeding. It is anticipated that all class members will be notified by
regular mail, if applicable.
Claims Process
15.

Once the common issues are determined by the Court, the Plaintiff and the Defendant

will determine the most appropriate method for administering payments. The Defendant, acting
through the Minister of Veterans Affairs, operates the programs under which the Plaintiff claims
there was an improper deduction of disability benefits. It may be most efficient to have the
Defendant directly administer any payment or reimbursement, with assistance from class counsel
as required.
Review of the Plan of Proceeding
16.

It is anticipated that this Plan of Proceeding will be reviewed periodically, as necessary,

during the litigation process and modified, if required, under the continuing authority of the
Court.
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SCHEDULE “B”

Page: 11

Page: 12

Page: 13

